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This dispute concemns a breakdown ©° negotiations for an
agreement betwsen the parties to succeod the agresment that
expired on December 31, 2005, The parties to the dispue are the
Estate Police Association [“the Association”] and Guardia
Security Advisers Limitec [“the Employer”]

Although the duration of the agreement in dispute betwsan the
parties is from January 1, 2008 to Decemter 31, 2008 It was on
September 2, 2008 that the Minister of Labour received a report of
a breakdown of negotiations.

On January 5, 2009 the Minister referred the dispute to tha Special
Tribunal pursuant to Section 40 of the Sipplemental Police Act
Chapter 15.02 and S, 81 (a) of the Industria Relations Act Chapisr
B8:01 [“the IRA”]. Ir the referral all he provisions of the
agreesment (some 28 articles) were listad 2s unresolved. Thers
was an explanatory note from the Minister stating that it was not
possible to effect conciliation in the period nitially avallable under
tha IRA and that the partiss did not agres to axtend that time.

By the time the matter first came on for hezring on May 12, 2010,
the parties had reduced considerably the iems in dispute and it
remains for the Special Tribunal to determine only two provisions
as follows:

ARTICLE 5 HOURS OF WORK
ARTICLE 6 OVERTIME

THE ASSOCIATION'S PROPOSALS
The expired agreement provides, in part, at frticle 5 Hours of Work

=5 follows:
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“Definition:
Hours of work shall be eight (8) hours and twelve (12) hours
duration, based on the respective roster”,

On overtime, the expired agresment provides at Article 6 as

follows:

“*Overtime shall be defined as time worked in excess of either eight
(8) or twelve (12) hours per shift depending upon the assignment of
the officar. Any overtima hours worked shall be paid for at one and
one half (13%) times the basic rate for the first four (4) or six (6)

hours as the case may be.”

The Association’s proposal would remove the option in the expired
agreament of assigning officers to & twelva-hour tour of duty, with
the result that officers could only be rostered for eight hours at a
time. The Association proposes, in addition, that overtime rates
begin to apply upon completion of eight hours of wark by an officer,

In support of the Association's proposals, its representative Mr.
Robertson said that their purpose was o

“refloct the eight hours worked which is in
keeping with the national norms and standard of
all the industries in Trinidad and Tobago.”

He refied on a Minimum Wage Order made under the Minimum
Wages Act Chapter 88:04 which applies to workers In the security
industry among others and provides for an eight hour work day,
forty hour work weak and overtime rates applicable after completion
of eight hours work.
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For the full effect of its application to security workers, howaver, this
order must be read together with the savings and excaptions listed
under Part Il

One of these is.
(e) Minimum  Wages (Secwiity Industiy
Employees) Order 1995.

The effect of this exception is that even for security workers
covered by the Minimum Wage Order, ovartime rates begin to
apply at the end of the peiiod ha/she Is rostered to work. Rosterning
a worker for twelve hours ‘s contempiated by S. 4 of the 1985 Order
which provides as follows:

4. (1) Except in cases of emergency no employae shall
be rostered to work for more than twelve hours in

any twenty-four hour period.

(2) No employee shall be reguired to work for a
continuous period in excess of sixteen hours in
any twenty-four hour period.

Responding to questioas from the beaich, Mr. Robertson
acknowledged that the Minimum Wage Orcer applied to workers
earning less than a rate of pay prascribed in the order and that the
Association representad precepted constablas whose rate of pay
exceaded that rate, but he argued nevertheless that it was “not
consistent” that employ2es in the security industry, somstimes
working on the same compound, should have radically different
hours of work and overtima arrangements.

EMP ER'S CASE
The Employer relied on its position as stated n its written statement
of evidence and arguments that the arrangaments in the expired
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agreement are permiited by the law. fs rapresentative Mr. Cezair
said. in addition, that the provisions sought to be changed by the
Association, had been freely agreed by the parties.

Mr. Cezair further submitted that the Special Tribunal has no
jurisdiction to alter provisions in an agreement for a period which
has aiready expired. This submission, for which authority was
claimed by Mr. Cezair to exist in a Court of Appeal decision which
was not identified, is not accepted by the Court. The Court is
awara of & Court of Appeal judgment’ which expressed approval of
a decision of the Industrial Court® that it could not enteriain an
appilication for interpretation under S. 16 of the IRA, If the collective
agreement sought to be interpreted had already expired. The
Industrial Court judgment referred to with approval by the Court of
Appeal also dealt with the enforceability of expired agreements. In
the penultimate paragraph of the Alstons Building Enterprises
judgment the Court says:

“On the invocation of the trade dispute procedure
the Court will be enabled to exercise its
Jjurisdiction to enforce the workers' individual
contracts of employment despite the expiry of the
Agreement.”

While this Tribunal deplores the partias’ delay in concluding an
agreement to succeed the one that expired in Decamber 2005, we
do not accept the contention that the Special Tribunal has no
jurisdiction to determine a dispute over a breakdown of negotiations
for the reason that the period to which the agresment applies has
come and gone.

* cvA Nao. @ of 1595 Bank Employeas Union v. Republic Bank Limited delivered an April
3, 1958
? |CA No. 11 of 1586 Oiffizlds Workars’ Trade Union v. Alstons Building Entsrprises
Limited dellvered on Novembear 26, 1987,
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DECISION

The Industrial Count has made ciear in judg nents over the years
the principles and rationale that inform its making of awards In
‘interests’ disputes.®

it Is clear from these judgments that in ‘interests’ disputes the
Industrial Court's awards ere informed by the oractice of the parties
to collective bargaining especially as evidenced In registered
coliective agreements.

In this dispute the Association sesks to have: altered by award of
the Special Tribunal a provision freely agreec with the Emgloyer in
the expired agreement. No evidence was lod to demonstrate its
unworkability or fundamertal changes over tme that would justify
the saiteration sought. The Special Tribunal does not accept the
Association's arguments based on the pruvisions of Minimum
Wage Orders intended to apply to employses not able to bargain
collectively or, as in the case of Constzbles, for whom the
Supplemental Police Act Chapter 15:02 makss provision at S. 38
(1) with regard to the manner in which reprsentations are to be
made on matters conceming their terme and conaitons of
employment.

In responsa to the bench, Mr. Robertson adm tted that whereas the
Association is a party to scme agreements which contain provisions
such as it proposes in the instant dispute, it is also a party 1o many
other agreements which cantain provisions 01 overtime and hours

7.0, No. 20 of 1978 Sproston’s (Trinidad) Limited v, Transport and Industrial Workers'
Trade Union delivered on November 5, 1578,

T.D. Na. 153 OF 1383 Public Transgort Sarvices Carporation 1. Transport and irdustrial
Warkers® Trage Union daliverad ar November 9, 1878,
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of work similar to those in the expired agreement between the
parties herain.

Accordingly, it is ordered that in the agresment between the parties
for the period January 1, 2006 to December 31, 2008, the following
provisions shall be retained as in the expirad agresment.

ARTICLE 5 HOURS OF WORK
ARTICLE 6 OVERTIME.

V.E. Ashby
Chairman

J. Rajkumar-Gualbance
Member

L. Achong
Member
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