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The Special Tribunal delivered an oral decision or November 235, 2008
dismissing the dispute filed herein by the Estate Police Association of Trinidad
and Tobago [“the Association’]., The reasons i the decisitn were

deferred for later delivery and are hereby provided.

The Dispute
On August 8, 2006, the Association reported a dspute concemring the

suspension by the Central Bank of Trinidad and Tobag> [“the Employer”] of
Estate Constable Randolph Petes [“the Constable’] for thirty [32] days
without pay from July 4, 2008 to August 2, 2006

The circumstances of the suspension are not in dispute  On Monday . une 25,
2008 the Constable was assigned toan 11 p.m. to 7 2, 1, shift. At 1045 p.m.
he was issued with a firearm and dispatched to a posting at the oparations
room. This posting is one specifically limited to a two-t.our duration, by virtue
of the standard operational procedures for the Employer's Security
Department. The Constable was also, as stipulatd in the prozedures
govemning this posting, responsible for moenitoring tre CCTV system and

reporting any Irregularities observed

The next day, a discovery conceming removal of saverai items fiom the
Employers premises was made. A review of video footage reveaed that
within ten minutes of reporting for duty the Constable "z ppeared to be in deep
slumber.” The footage revealed that the Constable faled to observe on the

CCTV monitors that at 11.17 p.m., thirty-two minutes after he took up the



post, a man entered the premises of the Employer and left with various items

on a trolley.

As a result of these findings the Constable was charged on June 28, 2006.
He was instructed o attend a Disciplinary Hearing on June 30, 2008. The
charge sheet informed the Constable of the name of the Employer's witness
and Invited him to provide information on any witnesses he wished to call. He
was remindad of his right to be represented. The Constable attended the
hearing with his representatives and pleaded guilty to the charges. A plea in
mitigation was made by his representative, seeking ieniency based on the

iong hours that the Constable often worked.

On July 3, 2006 the Constable was informed in writing of his suspension
based on findings of gross negligence and dereliction of duty. The said letter
indicated that the admission of guilt and the Constable's fifteen [15] years
service were taken into account before deciding on the suspension. A
waming that any occurrence of 2 similar nature would result in termination of

services was issued in the letter.

Subsegquently on July 18, 2006 the Association wrote seeking a review of the
punishment. The Employer responded advising that it had reviewed the facts

as requasted but found no basis to rescind the suspension.

The Association's report was then made to the Honourable Minister and the
dispute was referred by him to the Special Tribunal on September 19, 2007.




Following fulfilment of all pre-trial ¢:ase management reauirements the hearing

took place on November 25, 2008,

The Association's written statement of Evidence ard Arguments filed on
February 11, 2008 set out the grounds for challeaging the Constable's
suspension. It was made clear ‘hat neither the chaige nor the disciplinary

process leading to 2 finding of guilt was contested.

The Association’s claim was that the punishment of on3 [1] month suspension
without pay was axcessive, harsh and opprassive in 1)at it left the Constable
without the means to pay his morigage and provids for his famiy. The
Association suggested altemnative sanctions that would be less oppressive

including:-

« One month's suspension at half pay.
« A direction that the Constable pay to replace the missing items

by salary deductions over 2 period of time.
The Tribunal was asked to direct a reduction in the Constable’s purishment.
The Employer, by written Evidence and Arguments, contended that the
suspension was neither harsh nor oppressive and urjjed the Tribunal to rule
accordingly.

The Evidence
The Associations sole witness was the Constable. n his testimory & new

aspect of the Association's case was introduced. It concained the

punishment given to other Estate Constables in sim lar circumstanzes. An



objection by Counsel for the Employer to this new avidence was overruled.
The Tribunal decided to allow further development of the line of questioning

an comparative traatmant.

On conclusion of the Constable’s testimony it was established that there was
only one instance of dissimilar punishment for 8 similar offence being alleged.
It related to the same incident that took piace on June 257, 2006. Another
Estate Constable, one Mr. Narcis who was on duty that night, was also
suspended without pay, but only for twenty-one [21] days, Under cross-
sxamination, the constable admitted that he was aware that the other officer

was working a double-shift that night.

Another focus in the constable’s testimony was on the hardship he faced as a
result of not being paid for one month, He said this caused him to incur debts

which remained unpaid.

The Constable also spoke of difficulties in menitoring the CCTV system and
raised the issue of a lack of training. Ultimately, under cross-examination, it
was established that the monitoring was manageable. The constable had not
raised difficulties with the CCTV system or lack of training as extenuating
circumstances when given an opportunity to be heard at the Employers
internal hearing. Instead he admitted that at that hearing he accepted that he
was “found to be in so relaxed a mode” that night "as to appear to be sleeping
thus adversely affecting [.... his ....] ability to effectively perform [.... his ... ]
duties contrary to standard operational procedures.”




No witnesses were called by the Employer.

Closing Addresses
The Association's closing arguments largsly reiterated suggestions for

reducad sanction made in their writen statement of Ev denca and Arguments.
Additionally, a position on comparative punishment wiis put forward. It was
argued that the Constable's punishment should hava been “at least ...
along the same line" as the other cfficer who was suspended for twenty-one
[21] days without pay as that of the other officer.

The suggestion that the Employer should have considered having the
Constable rapay the cost of the missing items instezd of being suspended
was not pursued in view of the lack of evidence on wiether this would have

caused a lesser or greater financizl loss to the Constatie.

The Employer's ciosing address responded to he new cofparative
punishment argument by underscoring that it was raised as an afterthought
aliowing limited opportunity for the Employer to bring evidence on the issus.
On the limited information available however, it was pcintad out that the other
officer's double shift would have been an axtenuating circumstance ustifying

the difference in punishment.

It was submitted that the Constatie’'s one-month suspansion was reasonabie
in circumstances of a precepted Estate Constable armd with a firear, failing
within ten minutes of being posted o act responsibl' and thersby failing to

protect the Employer's interests in the face of a serioL s secunty brezch. Tha



Employer contended, in any event, thal in industrial relations practice It is not
so much the punishment as the procedure that led to it that characterizes
disciplinary action as harsh or oppressive. In this case there Is no allegation

that the procedure was flawed

Guiding Principles
The principles of relevance to the Tribunal in determining whether a reduction

of the sanction of suspension should be ordered have been applied in 2

number of the Court's decisions. in ESD No. 11 of 1996 OWTU & T&TEC

deiivered on February 12, 1898 His Honour Mr. Cecll Bemard then Chairman
ESD discussed factors to be considersd, Including the issue of simifar
sanctions for similar offences. The Tribunal reiterates the principies which

wers siated as follows:

“We come to the guestion of the disciplinary punishment

imposed on the Worker. In Selwyn's Law of Employment 2™ ed.
London, Butterworths, 1978 page 155 the leamed author states:

The exercise of disciplinary powers is &
corrective function, not punitive. The object is
to improve an employee's performance, so that
he can remain a valued and useful employee,
not to give vent to management frustrations.
The choice of the disciplinary sanction must
therefore reflect this objective, and should, s0
far as is possible, be tailored to the individual
case, bearing in mind the need to show some
form of consistency in like cases...

We recognize as a general principie that the Court should not
interfere with the proper exercise of an employer's right to
punish an employee who is guilty of misconduct or to determine
the quantum of such punishment. However there may be cases




where the decision of the employer is so inappropriate or whets
the punishment Is so disproportionate to the uffence that ths
Court has no altemative but to set aside the emyloyer's dacisicn
or to substitute its own punishment for that cf the employs”
This should happen only in exceptional cases where the
decision to punish or the punishment itself is determined on ths
application of wrong principles.”

Findings
it was the finding of the Tribunal, having duly consid:red the evidece and

submissions in this dispute, that there was no evidence of exteptional

circumstances such that the Tribunal should interfere \ith the exercics of the

Employer s disciplinary powers.

The unchallenged evidence indicates that the Employer adhere¢ to the
orinciples of good Industrial relations practice in all asjects of Its disziplinary
procedures. Relevant factors, not limited to the nature of the offece, but
including the Constable’s length of service were consijered by the Empioyer
before deciding on & sanction. Tnere was no expresi evidence on whether
financial hardship to the Constabls was considered, hawever the saaction of
suspension without pay is one which by its nature cotemplates purishment

by imposing financial constraints,

The reasons for imposing the sarction wera fully explained to the Constable
in writing. In particular the Emplover underscored that the Constable s "gross
negligence” exposed the Employar “to security breaches which could have
culminated in grave consequences.” The Tribunal acc :pts this assessmant of

the seriousness of the disciplinary breach. It is in the irterest of the



community 25 a whole that Constables entrusted with security in relation to
the Central Bank of Trinidad and Tobago should be alert so as to ensure that

it is as virtually Impenetrable as Fort Knox.

in this context the sanction imposed was accepted by the Tribunal as not
merely punitive but as corractive, while retaining the services of a long
standing employee, The Tribunal further holds that there was no evidence to
‘establish that the cases of the Constable and the other officer Constable
Narcis ware “like cases’, such that their punishment should be consistent. On
the contrary it was established under cross-examination that whereas the
Constable, after only ten minutes on duty, was in a relaxed mode appearing to
be sleeping, the other officer had done a double shift

The Constabie admitted that other circumstances such as lack of CCTV
training were not raised with the Employer before or during the disciplinary
proceedings as mitigating factors. It would therefore have been inappropriate

for the Tribunal to take such circumstancas into account.
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Decision
Having regard 1o equity, good coascience, the pnnciples of good industrial
relations practice the interests of the persons immedis tely concemed and of
the community as a whoie, the Tribunal considered if fair and just hat this

dispute be dismissed. It was so ordered.

E J. Donaldson-Honeywell
Chairman

V.E. Ashby
Member

V. Harrigin



