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S.T No. 1 of 1989

IN THE INDUSTRIAL COURT
Between

ESTATE POLICE

ASSOCIATION Party No. 1

And

AIRPORTS AUTHORITY OF
TRINIDAD AND TOBAGO

CORAM

His Honour Mr, C. Bernard - Chailrman
His Honour Mr. G. Baker - Member
His Honour Mr. V. Ashby -« Member

Party No. 2

APPEARANCE
Mr. S. Jairam, S.C.) for Party No. 1
and N. Debideen )

Mr. N. James ) for Parly No. 2
Attorney-at-law )

Dated this 14" day of December 2001

JUDGMENT

This judgment is delivered in Ihree parts. Parl 1 delivered by His Honour

Mr, G. Baker concamns lhe preliminary point ralsed by Atlorney for the Autherily;
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Part 2 delivered by His Honour Mr Ashby addresses the substantive issues
between the Parties. His Honour Mr, C. Bernard delivers part 3, which deals

with the question of costs.

PART 1

This is & ruling on a preliminary objection made by Attorney for the
Alrports Authority of Trinidad and Tobago (lhe Authority/employer) to the
Inclusion In an agreement made under section 41 of the Supplemenial Police

Act Ch.16:0Z (the Act) belween the Authorily and The Estale Police Assoclation
(the Assoclatlion) for the perlod 1/1/37-31112/99, of two Articles numbered 26
and 29 relating to mallera of Discipline and Promolion respectively

These provisions were Included in two previous agreements baltwaan the

parlles.

The grounds of the objeotion are first, that by S. 38(2) of the Act the
Assoclation Is prohibited from making representation to an employer In relalion
lo malters of discipline, promotion and transfer affecting Individuals who are

members of the Assoclation.

Second, 5. 41 of the Act pennits the Assoclallon and an employar lo

enter Into an agreement In respect of the terms and condillons of employment

of (the Assoclalion's) members "olher than terms and conditions In respect of
discipline, promolion and transfer”.



So that Aricles 25 and 20 deall with maltars prohibiled by law and could

not properly form part of any agreament between the pariies.

The Associatlon's Atlerney responded thal the power conferred on the
industiial Courl by 5. 10(3) of the Indusirial Relations Act Ch. 88:01("the IRA")
and on the Special Tribunal (“the Tribunal’) by S. 42 of the Act was “unique and
ovarridea everything In the IRA or any other rule of law”, which would Include

the Act, the Common Law and other Statules.

Further and allernatively it was submilted that §. 10(3) of the IRA
Impliedly repealed the relevant provisions of lhe Act upon which the Aulhority

relles.

The Autherily's reply lo this response was couched in these terms:
“The lssue Is whether the Special Tribunal can invoke s,
10(3) of the IRA and Iinterpret S, 38(2) and 41 of the Act In
such way as not to give these saclions thelr true meaning
and effect ... the critical question would be when and In
what circumstances could 5.10 (3) be invoked".

In dealing with this malter some relrospect Is helpful,

In the original Supplemental Police Ordinance No.11 of 1806 It appears
thal an Estate Conslable (Constable/ Estate Constable) had no redress other
than the Common Law under which his employer could lemminate his

employment at any time. This Common Law power of the employer was



codifled and confirmed at 5,18 and It remalns so under the Acl, Section 19 alves
simitar power to the Commissloner of Police to dismiss a Conslable from office.

In 1950 some form of organisation was permitted by the Legislature In a
deparlura from the policy of tha 1808 Ordinanca.

The Assoclaltion was created by and appears In the Supplemental Police
Ordinance Ch.11 No, 2 of the Revised Ordinances 1950 under the heading
"Prohibited Assoclallons”. That leglslation at 8, 35 prohibils Constables from
being members of "Prohibited Associations” defined therein as Including Trade
Unlons and other specifled assooiations, under penalty sel out in Sections 38
and 37,

The Assoclalion was established by s.38 of tho Ordinance and remains
as 5.38 of the Act, which reads:

38(1) "For the purpose of enabling constablas of the Estate Police
to conslder, and subject to subsection (2), bring to the notice of
their employers mallers whch lrade unlons are competent fo
bring to the nolica of amployers of members of the unlons, there
shall bo established an organisalion to be called the Estale Police
Associalion which shall acl through Branch Boards, and a Cenlral
Commillee as provided by rules made under this Act. The Estate
Pollce Assoclation chall have the sole right to make
representations as in this subseclion menlioned.

(2) No ropresentalions sha'l ba made by the Estate Police
Assoclation in relation to any gquestion of discipline,
promotlan or transfer affecting Individuals.

(3) The Estate Police Association shall be entitaly Independent of
and unassociated with anybody oulside the Estale Police.”



The Individual Consatable could make representations on his own behall to his
amployer on any matter, which It appears musl! inciude discipline, promotion or
transfer effected by lhe employer bul no! such actions taken by the
Commissloner of Police or his designales which were excludad (8.42 now 5.46

of the Act).
Thasa pmuls[am first iull for Judiclal cmsid&raliﬂn I.n T.D No 55 of g
a dacision basad Upon the Act before the 1867 amendmenis,

In that cese an Estate Conslable was dismissed from his employment for
refusing to carry oul instructions of his superior officers and the Commissioner
later terminated his appointmenl as an Estate Constable. The issue was

whathar his dismissal was a disciplinary matter and If so whether the
Asscciallon was debarred from pursuing the matter before the Industrial Court

as a lrade dispute under the ISA.

Hyatall, J. then Presiden! of the Courl stated Inter alla "the language of s. 38(2)
Is absolule and unqualified and prohibits the Assoclation from making
reprezentation to anyone whomsosever on any question relating to discipline,

promotion and transfer of s members". Secllon 38(2) was held 1o be a bar lo
tha matter being enlertained by the Court.

Aparl from an amendment by Ordinance No.8 of 1955 relating lo rules
governing the Assoclation and by way of updating in Act 45 of 1979 the main
substantive changes in the policy of the Act were effected by Act 29 of 1867,
which created the concepl of a "dispute” (defined al s.2) and Introduced new
55.40, 41, 42 and 43: the previous s.40 was rénumbered as s.44; sd41

renumbered as .45 and 5.42 reanumberad as s.46,

The new seclions infroduced in 1867 were:

8.2 “dispule” mesans any dispule or difference belween
employers and eslale constables connectad with the amployment
or non-employment or with the terms and conditions of
amploymenl of any estale constable but does not inalude any
dispute with respect to the exercise by any person of any
powur in relalion to questions of disclipline, promotion or

A
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transfer conferrod on him by this Act or by regulations made
thareunder;

S (40) reads:
"A dispule which arlses among eslale constables or batween
eslale copstables and an employer may, If nol otherwise
datermined, be reparled by the amployer or by the Estate Police
Assoclafion to the Minister of Labour and on lhe report being
made, the proceedings on the dispute and all malters and things
incldental and anciliary thereto shall be had and taken mulatis
mulandis In the same manner as proceedings on a lrada dispute
under Part V of the Indusira’ Relations Act, and in applying the
provisions of Part V of the said Act, Ihere shall be substiluted for
the reference lo "lrade dispute” and "Court" wheraver those words
oceur in Parl V, a reference {o "dispute” and "Special Tribunal” as
defined In this Acl."

S (41) reads:

The Estale Pollce Association and an employer may enter Into an
agreamenl In respect of the tarms and condilions of employment
of ita members, olher than terms and condilions in respect of
digcipline, promotion or \ransfer and the provisions of Parl IV of
the Industilal Relatlons Act, thal relate to colleclive agreements
shall apply to the agreement, but In applying those sections, there
shall be subsliluted for the reference to —

{a) ‘“lrade union" or "trade union of workers”, a
reference lo the "Eslale Police Associalion”;

(b}  “worker”, o reference to "constable”;

(¢) “collective agreement’, a reference lo
“agreement”;

(d) “labour”, a reference to "employment”;

() "Court", a "eference o "the Special Tribunal®,

as delined in this Act.

S (42) reads:

(1)  The Special Tribunal shall hear and determine all disputes
referred to it under lhe provisions of the Indusirlal Relations.
Act as Incorporaled In section 40 of this Act, and for lhal



purpose shall have the powers of the Industrial Court that
are vested therein by the Industrial Relations Aat.

(2) Any award, order or other determination of the Special
Tribunal shall be final.

S (43) reads:

(1)  An award made by the Special Tribunal under saction 42
shall be binding on the parlles to the dispule and on all

congetables to whom lhe award relales and shall continue lo
be 8o binding for a psriod 1o be specified in the award, nol

being less than three years from the dale on which the
award lakes sffaot.

(2) The Special Tribunal may, with the agreement of the

/parties lo an award, review an award at any lime after two
years from the making of the award.

These new secllons, enacted Iwo years alter lhe enaciment of the
Industrial Stabilisation Act (the ISA) and the creation of the Industrial Court
clearly show an Intention by Parllament lo mova away In policy terms from the
Common Law- lype relationship between employors, Constables and the
Assoclation lowards the lype of relationship between employers and Trade
Unlons under the industrlal relalions regime set up by the ISA and continued
under the IRA. The axpress incorporation of provisions set out at Pars IV and V

of the IRA in the current Act lends credence o this,

y The effect of these amendments upon the Acl was examined In Speclal
Tribunal Disputes No, 2 of 1983 Estate Police Assoclation v Trinidad and
Tobago Oll Company and No. 3 ol 1984 Estate Police Assoclation v Port

u of Trl obago. It was submitled In those mallers In limine

that this Tribunal had no jurisdiction to hear and delermine disputes In relation



to the termination of employment of Consiables by an employer because of
.38 (2) of the Act as held by this Courl in T.D 45 of 1968 supra.

This Tribunal held that 8.38 (2) on ils face prohibited the Assoclation
from making representations to an employer on malters involving discipline,
promotion and franefer affecling individuals. The individual Constable could
under 546 of the Acl make reprecantalion to his employer on "any matter
whatsoever” except (he exercizse of power by the Commissioner of Police
and his senlor officers.

4 Sections 2 and 40 of (he Act howaver permitled a dispute In relalion to
Fi

/
/discipline, promolion and transfer when effected by an employer bul not

| when effected by the Commissiorer of Pollce or his sanior officors to be

reported to the Minister and ultimalely to be heard and determined by this

Tribunal. Seclio longer the bar It had been hald to be al he Ul
|

'\ of T.D 45 of 1986,
A -~ —

[

This decision was upheld upon Judicial Review by Jairam, J, (as I'm’than

was) in HCA Nos. 14 and 43 of 1997 respeclively and upon appeal lo the
Court of Appeal by that Court in Civil Appeal No. 110 of 1897.

The emphasis In the preceding paragrephs Is necessary because of the
statulory powars of the Commissioner of Police. It ls worthy of mention that the



Commissioner of Pollce is not parly to he conlract of employment, bul has
powers |herein, which cannot ba chal od under the Ac

Assoclation or by an Individual Constable. These powers are exprassly

preserved at several points In the Act.

This dichotomy has been addressed in several judgments of the Courl of
Appeal. An Eslate Constable has two masters, hils amployer who hires and
pays him and the Commissioner of Police fram whom he gels his full police
powers via precepl, He is subject lo discipline promotion and lransfer In respect

of bolh maslers.

To be precepled and have full police powars he s subject lo the
Commissloner. To advance in police rank he Is subject to the Commisslonar.
He is subject to discipline In its pleniiude by the Commissloner, Transfer from

one police district to anolher is within the purview of the Commissloner.

/!ﬁ' But as an employee he is subject lo his employer's discipline (ses 5.18).
| Promotion as a police officer l.e. In rank Is on the recommendation of his

employer and on approval by the Commissioner. Promotion and lransfer

within the employer's organisation not Involving police rank and districts Is a_

maller for his employer.

As de Ia Baslide, C.J said in Civil Appeal No.66 of 1888- Ronald de

Z KMLEQEL&MHI Trinidad and Tobago:

\__ “....clearly [the employer] ought lo_have made it clear at
\_\ same stage fo the sppsllant [Constable] that quite apart
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/from whataver disciplinary proceedings had been brought
. against him by the Port Authority It was calling upon him as
an employee lo show cause why It ought nol to lake
disciplinary action amounting to a dismissal in his capacity

as employae.

Mﬂm fallure to conform tu good
industrial rel en_br

attention _of the Ingg mgi Court_In ggg;gn;lng_q
m_wﬁnnu]unﬂ_l!ﬂl would not have gone

| wnuld also axpress a8 well the hope that In future the
Authority and Indeed, the Police Commissioner and the
superlor officers In tha Police Sarvice would recognise thal
disciplinary proceedings againsi estate policemen ought
not o be confused—| will say that again, disciplinary
proceedings agains! gstate policemen [n_thelr capacity
as_policemen ought not 1o be confused with diampiinury
proceedings or aclion taken or Intended to be laken by
: r emplo 1 a employess”,

The industrial relations regime of the IRA has therefore been Imported Into the
Act, by the enaciment of Act 28 of 1987, There can now be a “dispute” (ss, 2
and 40) belween an employer on the one hand and the Associalion and an
Estale Constable on the other.

Against thal backdrop the Tribunal now examines the first objection based on

the Authorily's inlarprelation of s, 33(2) being a bar lo the Inclusion In the
agraemeni of the proposed Articles 28 and 29

against a%(g_zrlﬂ]_m&_hﬂ_m
soclation ring to the n%ﬂlﬂMﬁhf

ables;] ors .wh.lch trade. unions..are_competent to hring to_the.
notice of employers of members-of-the unions”

This bringing to the notlce of employers Is the "re entationa" referred to in
WWM v shall [h?iﬂm‘ﬂghfw meke
an

e e __,_.,--o-"

e B S
There can be no doubt that trade unlons ara compatent to bring lo (he notice of
their members' employers by way of representation lo the employer matters of
discipline, promation and lransfer affecting thelr members collectively as a
group and in respect of each individual member/employee.



Bt The “coliective” representalion would be for example to establish an agreed
promolion policy, so thal members/employses are aware of the stendards they
are lo aspire lo in order lo advance In their jobs. Another example is fo estabiish
a disciplinary code so that members/femployees know the dos and don'ts of the
employer, have procedures for impartial hearing of allegations of Indiscipline
and the sanctions o which they may be liable.

ﬁ The "Individual” representation would be where an individual memberfemployee
has a grievance of some kind as a resull of his employer's actions by way of
discipline e.g. dismissal, promolion or transfer.

K Seclion 38(2) slates thal “no representation shall be made on any question of

disclpline, promotion and fransfer affecting INDIVIDUALS" The “individual
representation” supra In our judgment is whal is belng refsrred to here

¥ In our opinlen the scheme of the Act envisages thal an EMPLOYER [not the
Commissioner of Police or hls sanior officers] who takes disciplinary,

promolional or transfer aclion against an INDIVIDUAL Conslable is enfilled not
lo entertain any represantation made by the Association on that Constable's
behall If the Constabls is aggrieved by the amployer's action,

k That Individual aggreved Constable must first make rapresentation fo his
ar "on any matler whatsoever” [wide enough in our opinion lo Include

employer
“discipline promotion and lransfer” sffected by the employer. The seclion

excludes any such actlons by the Commissioner of Police or his senlor
offlcers.] under s. 46 of the Act.

) Upon fallure to resolve his grievance with his employer, he has recourse lo the
Association and the Minisler under 8,40 of the Acl. This procedure may appear
to be somewhat cumbersome and circullous in an Industrial relations regime,
which encourages avoidance sl firsl Instance and expeditious resolulion of
grievances, and lrade disputes.

Reprasentation by lhe Association lo the smployer on malters of discipline,
promotion and transfer affacting the members/employeas COLLECTIVELY OR
AS A GROUP as opposed to INDIVIDUALLY is, In our respectiul opinion,
clearly outside of the Intent and scope of 8,38 (2).

The reason s obvious, It could not reasonably be sald 1o be lhe intent of a
Parllament which enacted a shift towards an Industrial relations lype regime, lo
countenance a siluation in which the disciplinary and other powers of lhe
Commissioner are regulated by subsidiary legistation and there Is no regulation
of the same powers In the hands of the employer.

The first objection by tha Authorily based on s. 38(2) of the Act is therefore
avarruled,
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The Tribunal now examines the objection based on s. 41 of the Acl. The seclion
provides for an “agreemenl” betweon the Assoclalion and an employer, lis
model is clearly the collective agreement of tha IRA's Part IV, which it expressly

Incorporates.

Bul the seclion makes reference to: “an agresment In respect of the
terms and condillons of amployment of (the Association's) members other than

 *Dispule” as defined In tho Aot expressly excludes discipline,

?/ promotion and transfer ESU EXERCISE
f R OF A 0 u IM by the Act or by
regulations made tere under. The only power conferred by the Actis upon the
] Commissioner of Pollcs and his senio- officers and this Is o that they may have

a role in a relationship to which they are not privy [e. the relationship of

employer and employes.

Section 19(2) of the Act does not confer power on the employer; It

SN

anm_hla cunwnun Law powers, Soﬂmtthare chnhiaa dispmebatwaanﬂw

WE Constable in relalion to discipline, prometion and _

transfer e f

Bul s41, read literally, precludes an “agreement” belween the
Assoclation and an employer conlaining provisions relaling to discipline,

promotion and transfer. So that an "agreement” cannot, on a literal reading of



Ihe section, contaln provisions for the avoldance and expaditious detarmination

of such dispules between the employer, tha Constable and the Assoclation

on behalf of tha Constable.

This Is so al odds wilh the Imported Part IV of the IRA and parlicularly

5.43 thereof that the (rue Interpretation, in the Tribunal's view, Is that Parliament

—

intended to exclude from the “agreement”, disclpline, promotion and transfer as

a _result of the exercise by any person of any power,,.conferred on him by
this Act or by Requiations made thereunder. This is the exclusion under 5.2

In the definition of dispule, and it relates to acls of the Commissioner of Police...

and his senlor officers. To hold olherwise would frustrate the express

incorporation of Part IV and 5.43 of the IRA,

A

The tribunal accordingly holds thal a true and correct exprassion of
Parllament's intention Is to be had by reading .41 as if tha excluslon in 5.2 of
the Acl appeared afler the ward “transfer” therein. There |s ampie precedant for
such an approach. For Instance under the Bigamy Act of the Uniled Kingdom
where a person who “marrles” another during the life of his lawful spouse
commils bigamy, "marries” has been Interpreted to mean “goes through a form

of marriaga™ this latter axpression does not appear on the face of the Bigamy

Act,

The Commissiener of Police's powers in respect of discipline, prometion

and transfer are govermed by the Act and Its regulations. From a slandpoint of

13
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good industrial relations practice it s more than desirable to have the powers,
rights and llabilitles of the amployar and his employee the Eslate Constable
regulated In some mulually agreed manner (see 8,43 of the IRA incorporated

Inlo the Act by express reference).

The Tribunal therafore holds thal the Aulhorlty's second preliminary poinl
fails because of lhe lrue Interpratation of 9. 41 as herelnbefore sel oul. There is
no legal bar to the inclusion of Artlcles relaling to discipline, promotion and
transfer effected or contemplated by the employer In any “agreement”
hetween an employer and the Assoclalion,

In view of the foregoing It is nol really necessary to examine the applicability of
s. 10(3) of the IRA.

Having regard however lo tha force with which the lssue was argued by
both parlies, the Tribunal shall now proceed ex abundante lo deal with the

submisslons theraon.

Altornay for the Assoclalion resled his argument on two limbs; first thal
5.10 (3) (a) of the IRA empowered the Industrial Court [and the Speclal Tribunal
by virtue of 5.42 of the Act] to “notwithstanding anything contalned in the IRA or
in any rule of law lo the conlrary” (Including the commen law and other slatutes
such as the Acl) "make such order 2s It considers fair and just” having regard
to certaln considerations set out in the section and directed the Court at
subsaction (b) to "act In accordance with equity, good conscience and the



substantial merils of tha case before Il, having regard to the principles and
practices of good industrial relations”.

Second that s. 10(3) of the IRA coming at a later paint In lime than the
Act and itls 1967 amendments and Incorporaled into the Act by reference
operated lo repeal by Implication tha provisions upon which the Authorily

sought to rely.

In support of his lirst argument, he referred to the predecessor lo 8,10
(3), e, 8,13 (2) of the ISA and lo decisions of the Court of Appeal and fhe
Industrial Court In relation to both saciions In these Acts. Seclion 13(2) of the
ISA reads as follows:

“Notwithstanding any other law, and in addilion to its power in subaection (1),
the Cour in the exerclse of lis jurisdiction shall have power —

{a) to make such order or award In relation to a trade
dispute before It as it considers fair and just having
regard o the Interesls of the persons Immediately
concarned and the communily as a whole;

(b) to acl in accordance wilth equily, gond consclence
and the substantlal merits of the cass bafora it,

having regard to the principles and praclices of good
industrial relations.”

Seclion 10(3) of the IRA reads as follows:

*(3) Notwithstanding anything In this Act or in any other rule of
law to the contrary, the Court In the exercise of ils powers

shall -

(a) make such order or award in relation to a dispute
befora it as It considers fair and just, having regard
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to lhe Interesis of the persons Immediately
concarmed and the communily as a whole:

(b) =ct In accordanca with equlty, geod consclence and
fhe substanilal merits of the case before I, having
regard lo the principles and practices of good
Industrial relations”.

Attorney for the Assoclallon argued thal the language of the Legislature
had changed from one of discretion In 8.13 (2} to an imperafive in 5.10 (2) and
the scope had been expanded (ses the emphases in the sections supra.)

By way of exampls he slated that "shall have power fo make such order or
award", the discretlon of .13 (2) has now bacoma the Imperative "shall make

such order or award” of s.10 (3).

In our opinion the fundamental change in provisions between .13
(2) of the ISA and .10 (3) o the IRA Is In the “notwithstanding®
provision. In the ISA It Is “notwithstanding any other law" and
“In addition to® powers under the ISA. This to us Indicated thal
the power was subject to (he ISA and pot "notwithstanding” the
ISA. The 510 (3) provision clearly stales the power to be
“notwithstanding® the IRA ltseif or "any rule of law lo the contrary”
l.e. contrary lo the power ccnlained In the sectlon. The word
“powsr” Is used herein to describe the effects of both 5.10 (3) (a)
and (b) although the form 'n which they appear suggests a
discrelionary power at subsection (a) and a firm direction as to the
viewpoint from which the Courl examines malters before it al
subseclion (b).

Under the relalively narrower scope of 5.13 (2) the Appellate Courts had
litle difficully in expressing the extent of the power conferred on Ihe Indusirial

Court,

So that in Clvil Appeal Ne. 30 of 1872 Caribbean Printers v
UCIW the Court had this to say about s. 13(2):".......cccoeee If the



Industrial Court Is striclly bound by the common law of the land
and has no wider powers than the civil courts, then it would be an
exercise in fulility for a Union lo seek redress from such a court on
behalf of employees in a matter in which there was no lagal right

In civil court.
.............................. erereerrrsaraesressssessssssssenssssrensnesnsnnen SUEIY B8

slatule allers tha commaon law by extanding it to cases which it did
nat cover, or restrlcting or excluding lis operalions as to cases
which it did cover or may merge It wholly In the statute law but the
Act seems to be of an unusual character in that It goes
beyond and outside of any other law, Including the common
law, to establish among other things a systom for the
gseltlement of trade disputes. The  expression
“notwithstanding any other law"; conlalned In .13 (2) must be
given a common sense Interpretation and, as | see it, can
only rhean that In the exeorcise of its jurisdiction the Industrial
Court may bypass the common law or any other statute, If
necessary, to do what is fair and just betwean the parties In
the settlement of an Industrial dispute,

But this is not to say thal the Courl's power Is absolute. | must
act strictly within the limits of 5.13 (2) from which s powers ara
derived. That seclion clearly stales that the court in the exercise
of s |urisdiction ahall have the power to make an order or
award in relation to a trade dispute but must act in accordance
with equily, good consclence and the substantial merils of the
case befors il, having ragard to the princlples and pracllces of
good industrial relatlons.

As to "equity” and "good consclence” | do nol think from the
tenor of the Act as a whole (hal those terms could be
understood to mean that the court In administering the Act is
limited to the proof of equitablo doctrines as administered In
the civil courts. In my view, to acl In accordance with equity and
good consclence within the meaning of 8.13 (2) Is to act In
accordance with what the court considers right, fair and just
as between man and man. The court is also under an
obligation to pay due rogard to the principles and practices of
good Industrial relations which have baen aptly described as
those Informal, uncodified understandinga which are anclant
habita of dealing adopted by frade unions and acquiesced in
or agread to by employers, but this Court comprised as il is
wholly of lawyers is in no pesition to dispule, but ought rather to
accept the conclusions of a tribunal composed of persons
who are more knowledgeable and sxperlenced in Industrial
relations. The principles and practices of good Industrial

17






other rule of law to the contrary.... the Court’s authority
to define and lay down the principles and practices of
good Industrial relatlons cannot In my Judgment be
lightly challenged let alone interfered with since It Is a
speclalised Court consisting of members with
specialised knowledge and experlence In Industrial
ralations”,

Similar sentiments are found in CA No.120 of 1992 Nuirimix Feads v
OWTU In the judgments of Hoseln and lbrahim JJA,

As staled sarller, the Aulhorlly's raply to the Assoclalion's argument was
couchead In these lerms:

"The Issue is whether the Special Tribunal can Invoka
8.10 (3) of the IRA and Intorpret 58.38 (2) and 41 of the
Act In such way as not to give these sactions thelr true
meaning and effect....the eritical question would he
when and In what circumstances could s.10 {3) be
Invoked",

The Authorily sought to rely on the following statement of the Court of
Appeal in the Caribbean Prinlers case supra:

“In my opinion therafore, 8.13 (2) of the Act cannot be
invoked for the purpose of conferring an entitioment to
a party where the rights depend solely upon the
construction of an existing agreement. | am...clearly of
the view that despite the apparent alalﬂeity of lts terms

I n thﬂ Gon r
nullify either ary ru n tation
ol’ a_written dnuuulguj, ot havlnn__Lng:ﬂ__m_Jhg
f amean i

co ered as a w l o
These statements, he argued, Imposed a limit on the Courl's power
under 813 (2} ol the ISA lo make an order on fair Just and equitable principles

and they are applicable to the similer power at s.10 (3) of the IRA. That power
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cannot nullify the ordinary rules of interprelation of a documenl (including a
slalule) and cannot be used lo confar a benelil, which upan lrue construction of

an exisling agresmant doss nol exist,

The Tribunal was also referrad o two New Zealand cases which are of
no real help becausa the Act to which they refate ampowsred a Cour 1o make

decisions or orders "not inconsistent with this Act or any othar Act or with
¢ a_em ct as In equity and good
conscl fit",

The only thing thls has in common with 5.10 (3) is the referance 1o equity and
good consclance. The paramelers of 5.10 (3) are in another dimanslon entiraly.

In this malter, the lssus Is not whather the rights depend solely on the
conslruclion of an exlsting agreemant, It Is whathar provisions In an expired
agresment which exist as Individual terms and condilions of employment until
axaculion of a new agreemenl are prohibited by law and if so whether .10 (3)
can ba Invoked to give them life nolwithstanding such prohibition. We have
already held that law doas nol prohibil the terms and condilions In the proposed
Articles 25 and 29,

In dealing with this Issue, il became clear thal .10 (3) is in a class of ils
own, It Is in lts expressed lerms "one of a Kind", unique. Il is certainly no
“resldual” power ag Altorney for the Authorily sought lo glean from cerlain
Judgmentsa of the Industrial Courl.
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It Is the fundamental mandate of the Legislalure to the Industrial Court
(and, by refarence, to the Speclal Tribunal under the Act) lo deal with lrade

disputes before it. Il is what (aparl from ls composition) makes the Industrlal

Courl different from the ordinary civll Courts,

Having considered lhe respaclive arguments carefully, the Tribunal holds
that the true Intentlon of the Legislature In enacting s.10 (3) can be expressed

thus;

“The saction directs (the Court /Tribunal) at all times lo act in the
manner sal oul al subsaction (b) and lo make Ita orders in the
manner gel oul al subsection (a) notwithstanding anything in the
IRA or in any rule of law to the contrary. So thal where the
application of a true Interpretation of a rule of law or a slaiule In a
dispule before the Industrial Court would produca a resull which
conflicts with a result derlved from a lrue application lo the facts of
the dispute of the factors sel out at s. 10 (3) (a) and (b); the Court
may having regard lo lhe conslderallons sel out in 8.10 (3) (a) and
(b) make In_an approprlate case, (‘appropriate’ meaning a casa
whaere tha Courl considers Il fair and Just to make such order or
award having regard lo the Inlerests of the persons concarned
and the communily as a whols, and the principles of equily, good
consclence substantial merits of the case and the principles and
practice of good indusirial relations) an order or award derived
from application of those coneidarations notwithstanding the true
interprelation (and consequent effect) of such rule of law or
slalule applied to the facts of the disputs. "Disputs” in this contex!
rafers lo any dispule hefora the Courl whether It ls what Is
commonly referred to as an "Interests” dispule or a “rights” dispute
[see 5.51 of the IRA], The intention is not to permit parlles lo act
in @ manner Inconsislent with relevant lagistalion and seek to have
thalr acllons “sanitisad” by the Court/Tribunal applying S10 (3)."

The above statement Is our answer lo the queslion "when and in whal
circumstances can s.10 (3) be Invoked" posed by the Authorlly. It is In our

judgment the only reasoned purporl of the “notwlthstanding” provision it
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presupposas a true and correct Interpretation of a rule or law or statute and
permits the making of an order or award not in keeping with that
Interpretation whare to do otherwise would conflict with the principles and
practices of good industrial velations and the other factors set out at .10
(3), It does not imporl as the Authorily asserts the Interprelation of the
provision contrary to ils exprassed lrus and correct lenor.

So aven If the Tribunal could ba sald to have erred In lis Interpretation of
88, 38(2) and 41 supra and lhose seaclions mean whal they say at (ace value,
the Tribunal Is still entitled under .10 (3) to hold that notwithstanding what
those sections say on their faces, good industrial relations praclice as ssl cut In
5,43 of the IRA [amongst the other factors set out in s.10 (3)] requires that
agreements in the nature of collactive agreements contain adequate provisions
for the avoidance and selllement of dispulas, and order lhe inclusion of those
provisions In the agreement, notwithstanding the face valus inlespretations of
8s. 38(2) and 41.

Simply pul, In response to an ergument that “the law says that ‘two plus
two equals four' (of anything, dollars, hours off work) therefore Ihe Tribunal (or
the Court) may award four” the Tribunal cannot usa s. 10{3) lo say " the law
which says ‘two plus two equals four' really means ‘two plus two equals six’ so
we award six", It must say, "lhe law says thal ‘two plus two equals four' and

under that law we may award four. Bul having regard to the faclors sel oul In s.
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10(3) we find thal an award of six s merled and we award six,

notwithstanding the stalement of the law”,

This power under 510 (3) Is, as has been asserted elsewhere, an
unusual and imporlant power {as Indeed are many of the powers of the
Indusiral Courl 8.g. It “may acl wilthout regard lo technicalilies or form®, shall
not be bound by the Evidence Act or by ruies for the assessment of damages
and costs; it may reinslate a dismissed worker in certain ciroumslances). Orders
made pursuant to his power are not subject to appeal whether emanating from

the Industrial Courl or the Special Tribunal,

Such awssome power lo do things "notwithstanding [the parent IRA] or

any rule of law to the contrary” cannot in our view be intended or regarded as

carts hlancha.

It is & power (as indeed nre all the powers of the Industrial Court) to be

guarded jealously, exercised Judlcially and within Its exprassed terms,

having regard to lhe considerations set out In the sectlon in relation to the

facts of a given case.

The Cout in exercising this and tha extensive powers under the IRA has
lo walk vigllantly between the Charybdis of erroneously expanding s
jurisdiction by over zealous though well-inlended inlerpretalion and the Scylla of
abdicallng its jurlsdiction, dutles and power through limidily and under

interpretation.



Allomey for the Authorily has referred lo concern for the risk of lhe
“Chancellor’s fool” syndrome, thal is to say, the risk of wide varialion belween
decislons of different benches of the Industrkal Court and Special Tribunal in
similar cases and the consequences thereof, nol the least of which are
uncertainty In the law and loss of public confidence In both Instilutions,

With the grealest of respect lo Altorney for the Aulhority, any such

concern is misplaced on two major bases.

Firsl, there is nothing in the history of the Industriat Courl and the Special
Tribunal to suggest thal the powe* under s. 10(3) has been, Is being or would
be exercized olher lhan as we have sald it should be exercised supra, or in
such manner as would lead to uncerainly, Injuslice andlor loss of confidence in
those Instilutions, The careful exerciso by the Industrial Court and the
Special Tribunal of the s. 10(3) power and Indeed by the Court of all the
extraordinary powers under ths IRA In the terms we have expressed
above over the period of is existence has guarded against arbitrariness,
caprice, parversity or other abuse, factors which could lead to loss of

public confldence.

Second, “the principles and practices of good Industrial relations" are not

the product of some oceull ritual. Some principles and practices are set oul In
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the IRA ilselfl [e.g. majorily rule in trade unions, good faith bargaining and the

binding nalure of colleclive agresmenis]

Other principles and practices of good industrial relations are derivad
from selection by the Induslrial Courl based on the evidence In dispules before
It of tha best business practices in enterprises of varying lypes and sizes, both
local and internalional, which foster falmess on both sides and in all aspects of
the employerfemployee refationship (e.g. reasonable particulars of ailegalion
and reasonable opportunity lo respond).

Yel other principles and practices of good industrial relalions are derived
from international conventions e.g. those of lhe Inlernalional Labour
Organisation, arguably the best and most extensive source of such principles
and practices, wilh due regard to local condilions, The weallh of case law both
local and international on this lopic should In our view allay any such concerns.
It is only because of human nature thal total elimination is not probable. Nelther
the Indusltrial Court nor the Special Tribunal lay claim to infallibility.

The first conlention of Allorney for the Assoclation as lo the effect of 8,10
(3) of the IRA is therefore upheld. As a resull of this finding it Is nol necessary lo

address his second and allernalive submission.
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Accordingly therefore for all {he reasons slaled above the Tribunal holds
thal there Is no lagal barrier lo the inclusion of Arlicles 25 and 2§ In tha subject
agreement and dismisses the prafiminary objections of the Authorily.

Part 2
The report of this dispute was received by the Minisler of Labour on

November 11, 1998, Tha dispute was referred by him to the Tribunal on May 8,
1698 pursuant lo Seclion 40 of the Supplemental Police Acl, Chapler 15:02 and
Section 61 (a) of the Industrial Relations Act, Chapler 88:01.

As regards the substantivo matler of this dispute over a breakdown of
negotialions for an agreement for the period January 1,1997 to Dacember 31,
1980 ("the new agreement”), both parlles elecled to rely on thelr written
stalements of Evidence and Argumentt. No oral evidence was led.

The four Items in dispute concemed the following provisions In lhe
agreement batween the parties for the petiod January 1, 1994 to December 31,

1908 ('the explred agreement”):

Artlele 25 Diacipll ro

Disclplinary actlon against an Estate Police (sic) shall be In
accordance with the Statutory Authoritles Sarvice Commission
Regulations, Chapter 24:01andlor the Supplemental Police Act,
Chapter 156:02, or any amendments thoreto.,

Article 28 Acting Appolniments



(a) An Estate Police Officer who Is appointed In writing to act in a
position of a higher rank for more than one (1) rostered shift cycle
shall bo paid a minimum salary of the post [In] which helshe Is
acting, provided it ia highsr than his substantive salary.

(b) An Estate Police Parson who is appointed to act as in {a) above
shaill be gualified for higher pay while on normal sick leave but not
during any perlod of Annual Loave or extended sick leave,

(c) H an Estato Police Person’'s acling appointment should extend
beyond on¢ (1) year, he/she shall be entitled for {slc) Vacation
Leave and Allowances In the higher rank.

() An Estate Pollca (sic) having acted continuously In a higher rank for
a period of one (1) year, helshe having qualifled for that rank, shall
be so appolnted, on the recommendation of tha Manager of Safety
and Securily, if the position be deemed vacant,

Article 28 Promeation Procedure

The Authaiily shall consider all eligible Estate Police Persons when filling any
existing vacancy on the following hasis: -

()  The Authurity shall considur the following as the criteria for

promolion and actlag; superience, porformance, merlt, ability,
afflclency and sultability related to meeting the requiroments of
tha position.

()  The Authority shali give consideration In accordance with (i)

above to an employea's devotad years of satlsfactory servico
and sonlority as criteria In determining his suitabllity for
promotion,

(i) AN appolntments ov promotiens shall be made In writing.

Article 38 Salary Ranyosilnervasss

(@)
(b)

LR

The Salaly ltangss of un Estate Polica (sic) shall ba with offect from
1990 January 019: -

Estate Constables under flve (5) years - Range 20
Estate Constables over five (5) years - Range 23C
Estate Corporale - Range 30C
Estate Sorgoants . Range 37E

Inspactor - Ranged4F

27
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Note: The Ranges refer to the salary ranges under the Classlfication and
Componsation Plan for the Clvll Sarviee,

THE PROPOSALS
| Disciplinary Procedure and Promotlon Procedure

The Aulhorily's proposal was that the provisions on Disciplinary
Procadure and Promolion (Articles 25 and 28 respaclively) be deleted for the
reasons sel oul and considered in the ruling on the Praliminary Point which
forms the eatlier part of this judgmenl.

For its parl the Association proposed that the provisions be relained as
exisling provisions freely agreed lo by the parties. Wiih respect lo Article 25
Disciplinary Procedure it proposad the deletlon of that pant of the provision that
referred 1o the Stalulory Authorilies Service Commission Regulalions (“SASC
procedures”). The Associalion argued thal the parfies had intended tha SASC
procedures to apply lo unprecepled securily officers but that the Authorily had
applied them lo eslalo policemoen, which It represented. There was no proposal
for allaralion of the wording of the provision on promolions - Article20,

It follows from cur rufing en the Preliminary Paind that there la no legal
obstacle to the inclusion of provisions on disciplinary procedura or promotions
In the agreement. We uphold the Assoclation’s contantion that the reference lo
SASC procedures in Article 25 Disciplinary Pracadure should be deleted for the

reasons il advanced as well as the following additional reasons:



1. The Estale IPolice Associalion Is legally compelent lo represent
precepled estate polics personnel and not unprecepled employses lo
whom the SASC pronadures under Article 25 purporied lo apply.

2 The Authorily is not included in the Statulory Aulhorilies (Declaralion)
Order made under section 3(2) of the Stalulory Aulhorities Act, Chapter

\ 24:01. Accordingly, the Authorily Is nal subject to the provisions of this

Acl or regulations made thersunder,

Acting Appointments
Thers was a dispule belwesn the parlies over Arlicle 28 Acting

Appointments of the expired agreemenl. The Aulhorily's written stalement of
svidence and arguments nelther provides informalion on ils own posilion on this
disputed ilem nor indicates what it undarstands the position of the Association
to ba, The Association at parsgraph 0.2 of lts wrilten statement of evidence and
arguments conlends for ihe inclusion of “a further/addilional subparagraph (e)"
which, when examined, & ideniicas to 20(d) of the expired agreemenl. Thal this
Is a palent error Is indicated by the fact that the Minister of Labour's referral of
the dispute dated May 6,1899 lists the items in dispule (so far as is material) as

follows:-

"q
2  ARTICLE 28D - ACTING APPOINTMENTS
3 .
Accordingly, the dispule over Aricle 28 concerns the retenlion or
deletion of clause (d) of the expired agreemenl. As the provision in dispute is
ona frealy negotiated and agread 1o hy the parlles and in the absence of any

alternative proposal from the Authodly, we are minded lo uphold the
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Assoclallon's contention thal it should be retained. Having regard, howaver, fo

o

tha nﬂweta of the Commissloner of Police to determine lhe rank of estala police

persanna! the elevation mnlenmlatuﬂ hy Ihe ;aauee Is nnl Enllreiar wilhin lha

e — e e, e ——— A ————

[E————

emplnymant luncth:m bul atﬂn Irwuhnas tha mgl-rnanlai function and lhfs

t_:gqaijﬁtaﬂun_wm require a modification of the clause, which will be mada in our

.
—
—— —_— -

award below.

e —.

Salary Ranges/incroases
The Associalion proposed that salaries be Increased by way of a
reclassification as follows: -
Estate Constables under five (6) years - Range 21
Estate Conalables over five (5) yoars - Range 24C
Estate Corporals - Rangn 31C
Estate Sergeants - Range 40E
Estate Inspectors - Rango 47E
Estate A.S.P. - Range 53F

The Authorlly made no proposal for changa In salaries, pleading Inabllity
lo pay.

According to the further wrilten Evidence and Arguments of the Authority,
“the security officers consist of 183 comprising two Inspactors, four
sergeants, eleven corporals and ono hundred and thirty-nine constables.”
The Authorily did not propose the inclusion of the post of Assistant
Superintendent as the Assoclation did, For it part, the Association offered no
explanation of its proposed addilion of a rate for Assistant Superintendent to the
salary struclure. In the circumatances, a rale for Assistant Supedintendent will

not be Included in our award.
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The Association’s arguments In suppor! of its reclassification proposal were:

{y  that from lls Inceplion the Authorily had placed all posis four pay
ranges
higher than counterparl posls in lhe public service,

()  that the posis were so placed In recognition of the facts

(1) that employees of the Authorily did not enjoy a
non-contrbulory pension banefil as do their public
sarvice counlerparts and

(2) that the Authority's Secunity Department afforded
limited promollonal opporiunilies.

@iy  that the Authority had arred when It reclassified employees wilh effect
from January, 1990, wrongly placing the various ranks of estale
polica parsannel in the salary ranges provided for In Ariicle 36 of the
explrad agrasment.

(lv)  thal, owing to the environmeant of an International airport In which Ihey
are amploysd, the duties of eslate police personnel had gone lhrough
natural evolutionary changeu allributable lo the introduction of new
technology and procedures required to respond to drug trafficking,
monay latindering, smuggling, alrline changes and commercial lraffic.

thal a case has nol baen made out for the reclassilicallon soughl. If, as the

MBM contends, the exishng salary ranges ware wmngfy fixed wilh sffecl

from 191‘;';{}. this (ribunal has greal difiiculty In understanding why the Associalion
was a signalory lo al least wo registered agreaments. (thosa for 10901 — 1893

and 1094 — 1086), which Included tha supposadly Incorect rales. Al any rate
ihe Association must ba considered to have agread freely to the éxisting salary
ranges. Moreover, given tha hadsquacy of the information put before the

| tribunal as a basis lor making the order for reclassification we considsr
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unreasonable and axcessive the scope and scale of the exercise upon which
the Wihupal would be mquirad (o embark to dstermine a dispule over
rectassification of all (he posts In lhe bargaining unil. In a judgment deliverad In

1076 the Induslrial Courl expressed an opinion on the appropriale scope of
reclassilication dispules to ba cetermined by Il. This I8, in our viaw, also

applicable to such mallers when Lrought before the Speclal Tribunal:

"While the Court might ke expactad to rule an the application of a
satlied system of classification o particular boardline cases, ot was celainly
nol the approprlate forum for the classilication of an entlre
bargalning unit and certalnly nol one as wide ranging and complex
as this. Whero parfios with thelr Intimate knowledge of the jobs and
the operations of an imdsrtaking falled to agroe a task of this kind
would neatd to be done by Job- classifieation experts by way of on-
the-job analyais and meanuremant of job centant.”

LD, 132/76 Taxaco Trinidad incorporaled v O.W.T.U, delivarad 30/6/78 by
JAM, Braithwaile. G.C. Awang, and L.P.E, Ramchand,

Accardingly, we meske no order for reclassification.

AWARD
\[/ﬂ k Article 25 Disclplinary Fmdm'

The naw lmmﬂmﬂnl shall nmmin as Arlicle 25 a pruuiatnn on q;ﬂah‘naay

as proposed by the Mnmiallon

— T —

“Disclplinary acllon againsl an Estale Police officer shall be In
accardance with the Suppleménial Polica Act Chapler 15:02 or any
amendments therelo”,
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Arliole 28 (a), (b) and (c) of Iha expired agraement shall be retained in

the new agreement,

# Asticle 28 (d) shall read as follows:

“An Estale Police Person, having acted conlinuously in a higher rank for
____-—'_'_'_'_'_ — —

‘@ petiod of one (1) year, shall be entiliad 1o be appolnlad lo mmil_lig_he__r__l_ank,

provided that helshe Is qualified lo be so appointed and providad, further, that
lﬁé_;;oaﬂinn be deemed vacanl. Whara the foregolng condilions are satisfied,

the Managor of Salely and Security shall recommend tho promotion of the

e
Estate Police Person, subjéct o the powers’ of the Commissioner of Paolice to
__________,—-—'—'_'_"_ e

authorlze, determine and assign the rank of Eslate Pallea Péarsonnal”.

Misnthai
Artiolo 20 Promotion Procadurs
The new agreament shall conlain as Adicle 20 Ithe provision on

promotion policy in the explred agraemant

Artlcls 36 Salurylincroasas

(a) The salaries of Pracepled Officers of the Authorlly as al Decamber
41, 1086 shall be Increased as follows:

With offoct from January 1, 1987 - 2%

With effact from January 1, 1898 - 2%

With effoct Trom January 1, 1988 - 3%

{b) The Salary Ranges of Ihe Estate Police shall ba with affect from

1890 Janeary 01:

Estato Constables undor five (5) yoars - Rangs 20

Eutute Constables vvor five (5) years - Range 23C
Estate Corporaly . Rangoe J0C
Eutafe Sovgennts - Range 37E

Inspactor - Range 44F
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Both sides applied for their costa in the malter, In consldering whether 1o
meke an order as lo costs Ihe Tribunal is guided by seclion 10(2) of the
Industrial Relatlons Acl Chaplar 88:01 which provides as follows:

"{2) The Court shall make no order as to costs In any
dispute before It, unloss for exocepllonal roasons tha
Court sonslders it proper to order otherwisa ... "

In the preseni case by the preliminasy polnt, the Authorty inviled the
Tribunal to dxplore certaln areas of the law, which it considared unclaar and
which neaded lo be examined. There was nothing In tha praliminary argument
as would |ustify the view thal it was frivolously or lightly advanced. The fact thal
the Assoclation considerad it advisable lo ratain the sarvices of senlor counssl
to answer (he praliminary argument liself supparts our view thal Ihe preliminary
point was nol devold of merll. The very presence of senlor counsel was
acknawledgment that the preliminary poinl required the saruting to which it was

subjecied.

There Is nothing exceptional In the taking of a praliminary point in law. A
prefiminary point laken frivalously or ona the taking of which amounts lo an
abuse of lhe Courl's process might quite coreclly be pehalised in cosis,
However, a wall-taken praliminary poinl requires a robusl responsa and Il would
nol ba unusual for such a rasponse lo be made. That is what has happened
here — nothing axitaordinary of unusual, certainly nothing so extraordinary or so

a4
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unusual as to warranl a deparure from the normal position that the Gourt {or

Tribunal) would make 1o order us 10 costs In any dispute before it.

i Ihe chicumSslances, We male no ornder as 1o coste.

I Is so ordersd.

His Honour Mr. C, Bernand
Chakman E.S.D

His Honour Mr G. Baker
Mamber

His Hanour Mr. V., Ashby
Member
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